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DIGEST: 

Where 1983 Department of Defense Authori- 
zation Act, Pub. L. 97-252, 96 Stat. 718, 
852 119821, prohibits the use of fiscal year 
1983 funds for contracting out of security 
guard functions at military installations, 
protest involving Government's cost compar- 
ison under OMB Circular A-76 will be dis- 
missed as academic. 

Inter-Con Security Systems, Inc. protests the deci- 
sion of the U.S. Army Nissile Command, Redstone Arsenal, 
Alabama, to perform guard post and patrol services in- 
house instead of contracting out under request for pro- 
posals No. DAAH03-82-R-0022. 

We dismiss the protest as academic. 

Inter-Con initially challenged the Army's cost 
comparison for these services, made under Office of 
Management and Budget Circular A-76, in an administra- 
tive appeal; when this was dcnied by letter dated 
August 4 ,  1982, Inter-Con protested to our Office. 

In response to the protest, the A r m y  states that 
section 1111 of the 1983 Department of Defense Authori- 
zation Act, Pub. L. 97-252, 96 Stat. 718, 852 (1982) 
prohibits the  use of appropriated funds to contract for 
the performance of security guard functions at military 
installations. The Army states that Redstone Arsenal 
is a military installation within the meaning of the 
statute and that the security services required ar2 a 
need of fiscal year 1983. The Army concludes that it is 
prohibited by law from awarding this contract. 
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W e  agree, S e c t i o n  1111 s p e c i f i c a l l y  p r o v i d e s :  

.None of t h e  f u n d s  a p p r o p r i a t e d  p u r s u a n t  to  a n  
a u t h o r i z a t i o n  c o n t a i n e d  i n  t h i s  A c t  may be o b l i -  
g a t e d  or expended  to e n t e r  i n t o  a n y  c o n t r a c t  
for t h e  p e r f o r m a n c e  of f i r e f i g h t i n g  f u n c t i o n s  or 
s e c u r i t y  g u a r d  f u n c t i o n s  a t  a n y  m i l i t a r y  i n s t a l -  
l a t i o n  or f a c i l i t y ,  except when s u c h  f u n d s  are  
for t h e  e x p r e s s  purpose of p r o v i d i n g  f o r  t h e  
renewal o f  c o n t r a c t s  i n  e f f e c t  on t h e  d a t e  o f  t h e  
e n a c t m e n t  of t h i s  A c t . "  

Comments t o  S e c t i o n  1111 e x p l a i n  t h a t  t h e  C o n g r e s s  
b e l i e v e d  s u c h  c r i t i c a l  f u n c t i o n s  a s  s e c u r i t y  g u a r d  serv- 
ices s h o u l d  n o t  be t u r n e d  o v e r  to  p r i v a t e  c o n t r a c t o r s  and  
t h a t  commanding o f f i c e r s  s h o u l d  m a i n t a i n  d i r e c t  c o n t r o l  
o v e r  f u n c t i o n s  "on which  t h e  s a f e t y  and s e c u r i t y  of per- 
s o n n e l  and  c o s t l y  f a c i l i t i e s  depend .A  1 2 8  Cong. R e c ,  
H4893-H4894 ( d a i l y  ed .  J u l y  30, 1 9 8 2 )  ( S t a t e m e n t  of Rep. 
Gi lman) .  N o t h i n g  i n  t h e  Depar tmen t  o f  D e f e n s e  A p p r o p r i a -  
t i o n  A c t  f o r  f i s c a l  year  1983,  i n c l u d e d  a s  i f  e n a c t e d  as  
t h e  r e g u l a r  a p p r o p r i a t i o n s  a c t  i n  s e c t i o n  1 0 1 ( c )  of t h e  
p r e s e n t  c o n t i n u i n g  a p p r o p r i a t i o n s  r e s o l u t i o n ,  c h a n g e s  t h i s  
p r o h i b i t i o n .  See J o i n t  R e s o l u t i o n  o f  December 21, 1982 ,  
Pub. L. No. 97-377, § l O l ( C ) ,  96 S t a t .  1830,  

- . - 
In t e r -Con  f u r t h e r  a r g u e s  t h a t  i f  t h e  Army had c a l c u -  

l a t e d  t h e  cost of p e r f o r m i n g  in -house  cor rec t ly ,  i t  would 
have  b e e n  shown to  b e  more e x p e n s i v e  t h a n  c o n t r a c t i n g  
o u t .  I n  t h i s  case, I n t e r - C o n  b e l i e v e s ,  a c o n t r a c t  c o u l d  
h a v e  b e e n  awarded  before t h e  e f f e c t i v e  d a t e  o f  t h e  1983 
A u t h o r i z a t i o n  A c t .  I n t e r - C o n  m a i n t a i n s  t h a t  a c c e p t a n c e  of 
its proposal d u r i n g  f i s c a l  y e a r  1983  t h e r e f o r e  would b e  
appropriate s i n c e  " b u t  f o r "  t h e  i n c o r r e c t  cost  s t u d y ,  t h e  
f u n d s  c o u l d  have  been  o b l i g a t e d  i n  f i s c a l  y 5 a r  1982. 

The g e n e r a l  r u l e  f o r  o b l i g a t i n g  f i s c a l  year appro- 
p r i a t i o n s  by c o n t r a c t  is t h a t  t h e  c o n t r a c t  impos ing  t h e  
o b l i g a t i o n  must  be made w i t h i n  t h e  f i s c a l  year s o u g h t  to  
be c h a r g e d .  D e p a r t m e n t  _of t h e  asury, -Customs S e r v i c e ,  
59 Comp. G e n . 4 3 1  (19801 ,  80-1 3 1 3 .  S p e x f  i c a l l y ,  
31 U . S . C .  5 1 5 0 1 ( a ) ,  a s  a d o p t e d  by  Pub. L. 97-258 ( f o r m e r l y  
31 U . S . C .  § 2 0 0 ( a ) ( l )  ( 1 9 7 6 ) ) ,  p r o v i d e s :  

' ( a )  An amount  s h a l l  be r e c o r d e d  as  a n  obl iga-  
tion of t h e  U n i t e d  S t a t e s  Government  o n l y  when 
s u p p o r t e d  by documen ta ry  e v i d e n c e  of - 
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'(1) a binding agreeme-nt between an agency and 
another person (including an agency) that is - 
' ( A )  in writing, in a way and form and for d purpose 
authorized by law; and 

"(B) executed before the end of the period of avail- 
ability for obligation of the appropriation or fund 
used for specific goods to be delivered, real property 
to be bought or leased or work or service to be pro- 
vided * * *." (Emphasis added.) 

In the Customs Service case, our Office held that where 
an agency did not m'aT1 acceptance of a bid to a contractor 
before the end of the period of availability for obligation 
of one fiscal year's appropriation, no "binding agreement" 
arose, and therefore the following fiscal year's funds must 
be used. See also B-118654, August 10, 1965 (involving 
failure to satisfy similar statutory requirements in a 
negotiated procurement). 

It is clear that no contract between Inter-Con or any 
other offeror and the Army was executed during fiscal year 
1982 for  the security guard services in question. Conse- 
quently, fiscal year 1982 funds were not obligated and 
fiscal year 1983 funds, if available, would have to be used 
for such services. Since they are not available, Inter- 
Con's protest concerning the Army's cost comparison is 
academic. See International Business Investments, B-209051, 
January 10, 1983, 83-1 CPD 

Finally, we note that the solicitation at page 333 
clearly stated that funds were not presently available for 
this procurement and that the Government's obligation was 
contingent upon the availability of appropriated funds. 
Thus, offerors should have been aware that the procurement 
was subject to the availability of funds. 

- -  - 

, 
The protest is dismissed. 

Acting General Counsel 
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